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IN THE CIRCUIT COURT OF PRINCE EDWARD COUNTY, 

VIRGINIA. 



J. M. Crute, J. H. Lewis, et als. v. N. B. Davidson and J. L. 

Richardson. 

In Vacation at Farmville, Va., July 1st, 1914. 

1. Departments of Government — Discretionary and Ministerial Of- 
ficers. — The three departments of the Government, Executive, Leg- 
islative and Judicial, are separate and distinct, and § 39 of the Con- 
stitution provides that no department shall exercise the powers be- 
longing to the others, nor shall any person exercise the power of 
more than one of them at the same time. A judge is not a ministerial 
officer of the Legislative Department, but a discretionary officer of 
the Judicial Department, and hence when a law authorizes him to 
act, he must act judicially or not at all. If the General Assembly in- 
tends that an act be ministerially performed, they should authorize 
its performance by a ministerial officer of their own department. 

2. Constitutional Law — Duty of Courts and Judges Thereof. — It 
is the duty of courts and judges to look to the constitutionality of 
acts of the General Assembly whenever the constitutional point is 
fairly raised in whatever way, and the case can not be decided without 
passing on the constitutional questions; and since an unconstitutional 
act can confer no rights and impose no duties, when an act is adjudged 
to be unconstitutional, it should be disregarded as if it had never 
been passed. 

3. Constitutional Law — Act Broader than Its Title^Act Contain- 
ing Two Objects, Only One of Which Is Expressed in Its Title. — 
Section 52 of the Constitution, providing that "No act shall contain 
more than one object which shall be expressed in its title," is vio- 
lated by an act, the title of which is, "An Act to repeal acts establish- 
ing dispensaries." and which provides in addition in the body of the 
act for absolute prohibition for Prince Edward County, should the 
voters elect to abolish the dispensaries. Such an act is a fraud on the 
General Assembly and the people. 

4. Statutes — Unintelligent Provisions as to the Contents of the 
Ballots, Powers and Duties of Courts and of Electoral Boards. — 
The act in question has an absolutely unintelligent and meaningless 
provision as to what shall be printed on the ballots used at the elec- 
tion in question. It would not be within the power of the Electoral 
Board to print the ballots in any other way than that designated by 
law, nor can the court change these provisions of law. However, it 
will refuse to order an election when the ballots would contain sheer 
nonsense, it being the function -of judicial officers to interpret and 
apply Legislative Acts, and not to furnish intelligence which was 
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lacking on the part of the draughtsman of the bill in the General As- 
sembly. 

5. Constitutional Law — Special Act Repealing a General Law as 
to One County. — If the act in question were otherwise valid, it re- 
peals the Byrd Liquor Law and the Local Option Law, so far as 
these laws apply to Prince Edward County, since it provides for 
compulsory county prohibition, if the voters, elect to abolish the dis- 
pensaries. This is repugnant to § 64 of the Constitution, providing 
that "Any general law shall be subject to amendment or repeal, but 
the amendment or partial repeal thereof shall not operate directly or 
indirectly to enact, and shall not have the effect of local law." 

6. Constitutional Law — Law Void in Part — Dependant Provisions 
— Fraud on the Voters. — Where- a law abolishing dispensaries is re- 
quired to be adopted by a vote of the people before it becomes 
operative, and the chief inducement held out to voters is a provision 
in the tail of the law enacting county prohibition, which provision is 
declared unconstitutional and void, the whole act will be held to be 
void; for the act is inherently fraudulent, in holding out a false in- 
ducement to obtain votes for its ratification, and for the court to al- 
low the law to be voted on and then to strike out the unconstitu- 
tional part would be colluding and conniving in the fraud, and to 
strike out the void part and submit the remainder to the vote would 
be judicial legislation. 

Petition by J. M. Crute, J. H. Lewis and other citizens and 
qualified voters of Prince Edward County, to the judge of the 
Circuit Court for said county, , requesting him to designate a 
day for holding an election under an act of the General As- 
sembly, approved March 24th, 1914, to take the sense of the 
voters of said county as to whether the dispensaries at Farm- 
ville and Meherrin should be continued or discontinued. N. 
B. Davidson and J. L. Richardson, members of the Farmville 
Dispensary Board, appeared by counsel and were granted leave 
to be made respondents to said petition. 

Petition denied. 

The opinion states the case. 

Thomas Whitehead of Amherst and /. Taylor Thompson of 
Farmville for the petitioners. 
/. Tinsley Coleman of Lynchburg for the respondents. 

Opinion. 

George J. Hundley, Judge: Application having been made 
to me, the judge of the Circuit Court for the County of Prince 
Edward, to designate a day for an election to be held in Prince 
Edward County, Virginia, under an act of the General As- 
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sembly, approved March 24th, 1914, entitled, "An act to repeal 
an act, entitled, an act to establish a dispensary for the sale of 
intoxicating liquors in Farmville Magisterial District in Prince 
Edward County, Virginia, approved February 13th, 1901, and 
also to repeal an act for the establishment of a dispensary for 
the sale of intoxicating liquors in Leigh Magisterial District, 
at Meherrin, Virginia, approved December 12th, 1903, pro- 
vided that the qualified voters of Prince Edward shall so elect ;" 
on the first day of July, 1914, counsel for and against the re- 
peal of the said acts requested and were granted leave to appear 
and discuss the constitutionality of the said repealing act. After 
hearing and duly considering the arguments advanced pro and 
con, I have decided to refuse to designate any day for the said 
election under the said repealing act, the reasons for which are 
now given. 

Counsel for the act took the position that the duty of the 
judge under said act was purely ministerial ; that he was simply 
an automaton without perception or reflection, and should auto- 
matically order an election without regard to the constitutional- 
ity of the act, but I can not take that view of my duty in the 
premises. The very fact that the Legislature designated the 
judge of the Circuit Court of Prince Edward to discharge this 
duty instead of some one who could post notices of the election, 
but who could not be expected to exercise any discretion in the 
matter, would indicate that it did not intend that the duty should 
be automatically performed. In the case of Campbell v. Bry- 
ant, 104 Va., page 516, the court says: "The act being uncon- 
stitutional, it is not a law ; it confers no rights ; it imposes no 
duties ; it affords no protection ; it creates no office ; it is in legal 
contemplation, as inoperative as though it had never been 
passed." 

The framer of the act in question intended that it should ac- 
complish two objects: It should be the means of repealing the 
act of Feb. 13th, 1901, establishing a dispensary in Farmville 
Magisterial District, and the act of Dec. 12th, 1903, establishing 
a dispensary at Meherrin in Leigh Magisterial District ; and 
secondly it should establish absolute prohibition in the county 
of Prince Edward from and after the approval of the act by 
a vote of the people. The first object was plainly expressed in 
the title, but therein there is not the slightest allusion to this 
second object. If both of these objects had been plainly stated 
in the title there could have been no objection raised on that 
score, but as it is, the judge, before lifting a finger toward giving 
this act effect, is called upon to decide for himself a very serious 
question, to wit, whether or not such an act is constitutional, 
and, to use the language of the Supreme Court cited above, 
whether it imposes any duties or any one. 
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Section 52 of the Constitution is as follows: "No law shall 
embrace more than one object, which shall be expressed in its 
title." The wisdom of this provision of our Constitution has 
been proven by experience and has so often been commented on 
and passed upon by the Supreme Court that it would seem like 
a work of supererogation to comment on it here or to quote au- 
thority. I have been unable to find any authority which would 
justify me in giving effect to this law, although I have carefully 
investigated the law on this subject. I am fully aware of the 
delicacy of the duty of a judge when he is asked to declare an 
act of the Legislature unconstitutional, and I am aware of the 
rule requiring judges to construe liberally these laws and to give 
effect to them as a whole or even in part if possible. This idea 
is well expressed by Judge Cardwell, in delivering the opinion 
of the court in the case of Cahoon v. Iron Gate L. & I. Co., 92 
Va. 371, as follows: "By striking from the act all that relates 
to the changing of the boundary lines and it will leave a com- 
plete act, sensible, capable of being executed, and wholly inde- 
pendent of that which is rejected." It was contended by counsel 
for the act that it should be sustained as a whole, because the 
prohibition clause is germane to the leading object of the act. 
There are cases which hold that view, but they are cases where 
the objects not expressed in the title relate to details so closely 
related to the main subject, that to state them in the title would 
encumber the title with useless and unimportant details. Does 
this act present such a case as that? I think not.- Can it be said 
that the establishment of prohibition in the entire county of 
Prince Edward for all time is a mere detail of the expressed ob- 
ject of abolishing the dispensaries at Farmville and Meherrin. 
Are not bar-rooms and dispensaries separate and distinct modes 
of regulating the liquor traffic? They are, in fact, not only sep- 
arate and distinct, but they are conflicting, so much in conflict, 
that in establishing dispensaries it has always been necessary to 
forbid licensing bar-rooms. Can such a law be called "sensible." 
Would sensible men upon reading the title to this act expect to 
find prohibition established in the tail of it? 

The act as a whole is unskill fully drawn. It is exceedingly 
crude and bungling, which may be attributed in part to the hurry 
and confusion of the Legislature in dealing with many large and 
troublesome matters in the short time allowed them by the Con- 
stitution, but it is a singular- fact that the draftman of this act 
had before him three previous acts of the Legislature relating to 
this very matter — the act of Feb. 13th, 1901, the act of Dec. 5th, 
1903, providing for a vote of the people on abolishing the dis- 
pensary at Farmville, and the act of Dec. 26th, 1903, amending 
the dispensary law, in the title of every one of which acts the 
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prohibition of the sale of intoxicants by other persons was dis- 
tinctly mentioned. If this fact shows nothing else, it shows that 
previous Legislatures thought it necessary to mention this object 
in the title. It will remark in passing, that if the act is not ob- 
noxious to § 52 of the Constitution, and if it establishes total 
prohibition in Prince Edward County alone, that it comes in 
sharp conflict with § 64 of the Constitution, which provides that : 
"Any general law shall be subject to amendment or repeal, but 
the amendment or partial repeal thereof shall not operate di- 
rectly or indirectly to enact and shall not have the effect of local 
law," for this act certainly, so far as Prince Edward County is 
concerned, repeals indirectly the Byrd Liquor Law and the Lo- 
cal Option Law, but I shall not deal further with that question 
for it would prolong this opinion too much. I shall content my- 
self with dealing chiefly with what I regard as the most impor- 
tant question in .the case — the conflict between this act and § 52 
of the Constitution. 

One other question which was discussed will be briefly dealt 
with. I refer to the confused and blundering provision of § 2 
of the act, providing what shall be printed on the ballots used 
in the election which the act attempts to authorize. If the bal- 
lots should be printed as there directed, certainly no voter could 
understand it. 

Counsel for the law argued that in construing this section the 
court might "bracket ' five lines of the section and transpose 
other words and phrases. What he meant by this I don't know, 
unless he meant that the court ought to cut off the act five 
lines and transpose others in order to make sense of it. I con- 
fess this is beyond my powers in more senses than one. Section 
122m of the Code provides that the Electoral Board shall "where 
the election is to be held to ascertain the sense of the qualified 
voters of this State, or ol any county, city, town or district of 
any county, upon any question submitted to them, by law, have 
the words printed upon the tickets directed by the law submit- 
ting said question." It will be seen then that it is clearly beyond 
the power of the judge or of the Electoral Board to alter the 
terms of the law, but the Board must print the words as they 
appear in the act. We may well inquire then: Is such a law 
capable of being executed? Using the language of Judge Card- 
well in Cahoon v. Iron Gate, cited above. But I pass on now to 
the vital question involved in this case. If the subject of prohi- 
bition in Prince Edward County, which is not mentioned or even 
hinted at in the title of this act, is not germane to the subject 
which is mentioned in the title, to wit, abolishing the dispensary, 
then can it be sustained either in whole or in part? 

There are many cases in Virginia in which this question is 
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discussed and decided. I refer to a few and shall discuss some 
that I deem most important. I refer to Campbell v. Bryant, 104 
Va. 516; Fidelity Ins. Co. v. S. V. R. R. Co., 86 Va. 1, 6, and 
Cahoon v. Iron Gate, 92 Va. 371. Some of the cases decide 
that although an act may contain provisions that are repugnant 
to § 52 of the Constitution, and are therefore void, yet if the 
court can give effect to the remainder of the act which is ex- 
pressed in the title, it must do so, but no case has been so de- 
cided where a vote of the people is necessary to put the law into 
operation, and the reason for the distinction is manifest. It is 
not dealing fairly with the people in the first place to require 
them to vote on a law which conceals from them a part of its 
object about which they have no information and no means of 
infcmation. 

For instance: Prohibition, which seems to be the main ob- 
ject of the act under discussion, is not alluded to in the title, and 
people who read the daily papers, seeing the title of this act pub- 
lished, could have no idea other than that this was simply in- 
tended to abolish the dispensaries at Farmville and at Meherrin. 
Suppose, then, that the judge should give the act vitality by or- 
dering an election under it, the voters would go to the polls and 
be presented with tickets having with much irrelevant matter 
about dispensaries the words, "for dispensary law" and "against 
dispensary law," and not a single word about the important ques- 
tion of prohibition. 

This would undoubtedly operate a fraud upon the voters and 
should not be tolerated. If we are to have a referendum on any 
subject, let it be a fair one and a clean one, upon which the peo- 
ple can vote intelligently. Now suppose the judge should feel 
compelled to declare that part of this act not mentioned in the 
title unconstitutional, but uphold the remainder of it relating to 
abolishing the dispensaries, and attempt to make that vital by 
ordering an election on the mutilated act, what would be the 
result? It would not be the law passed by the Legislature and 
upon which they were now asked to stamp their approval or dis- 
approval at the polls, but it would be "judge made law," it would 
be a clear invasion of the rights of the voters and of the Legis- 
lative Department. Doubtless many voters who are opposed to 
a dispensary would prefer that to bar-rooms and would not vote 
to abolish that and run the risk of the sale of intoxicants in bar- 
rooms, and many who are opposed to the sale of intoxicants in 
any form would not wish to vote at all for a law which did not 
provide for total prohibition. 

The case of Campbell v. Bryant, cited above (104 Va. 509), 
is directly in point and sustains the position taken in this case. 
By an act approved March 14th, 1904, the town of Madison 
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Heights in Amherst County, was chartered, and a case to test 
the validity of that charter went to the Supreme Court. By 
the terms of the act the charter thereby created was not to be- 
come operative until it had been ratified by a majority of the 
voters within the limits of the proposed town. Amongst other 
things the Supreme Court held that the provision in the charter 
exempting the persons residing within the territorial limits of 
the proposed town from the payment of certain taxes to the 
county of Amherst was repugnant to the Constitutional provi- 
sion requiring all taxation to be equal and uniform, and there- 
fore void. Proceeding then to consider the question whether 
or not the remainder of the act could be declared valid, the 
court said: "The provision for exemption from taxes can not 
be held invalid, and the residue of the act be permitted to 
stand unaffected by the illegal section, as was done in the case 
of Calhoun v. Iron Gate, supra, because to escape the pay- 
ment of such taxes was the chief inducement held out by the 
charter, to get the tax payers of the proposed Town to vote 
for the charter, and we can not say the people would have voted 
for the charter if that provision had been omitted. In such 
a case the whole charter must be held invalid." Will any sen- 
sible person be found to deny that prohibition was in the act 
in question the chief inducement held out to the voters of Prince 
Edward to approve of this act? If so, it follows that the whole 
act is invalid. 

The case just cited refers to with approval, the case of Rob- 
ertson v. Preston, 97 Va. 296, another very strong case, on the 
same line, and the latter cites with approval the case of State v. 
Commissioners of Perry County, 5 Ohio State 507, a case so 
apposite to this that it is briefly quoted here. In that case the 
question of removal of their county seat was submitted to the 
voters, and one section of the act imposed a forfeiture of certain 
rights, in case the vote was against removal, and the Board 
said: "That the provisions of the 5th section are such as would 
naturally influence the vote upon the first and main section and 
it would be a fraud upon the voters of Perry County to procure 
their adoption of the first section by means of the threatened 
penalties of the fifth, and then declare the fifth section void, but 
allow it to accomplish its purpose by giving validity and effect 
to the first which without it would never have been adopted." 

This exactly describes the case here, and I am not* willing to 
aid in perpetrating "a fraud upon the voters" of Prince Ed- 
ward, even by ordering an election under such a law. I am pain- 
fully aware that it is customary now for certain people prom- 
inent in the eyes of the people to scoff at constitutions and revile 
judges who would enforce the provisions of the Supreme Law. 
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I am aware that these men have a following. I am aware also 
that in certain quarters where good conscience and honesty of 
purpose have their place, a certain unreasoning and intolerant 
hysteria has usurped the place of reflection and sound common 
sense. And I am aware also that there is another element 
straining at the leash which would overthrow all restraint and all 
law, but we still have Constitutional Government, and I think 
we still have judges who will hot hesitate v to uphold the Consti- 
tution when necessary. The time may come when all barriers 
will be broken down and we shall have a new democracy. If 
that time ever comes it will be a. time when spineless and sub- 
servient judges may more acceptably serve the people, but as 
long as we have a Constitution and laws made in persuance 
thereof, I think judges will be found in future as in the past, 
courageous enough to enforce the Constitution. It may be 
doubted whether this case is properly before me or not — whether 
or not I should have waited until the election had been held, and 
the act was formally attacked in my court, but if Judge Harri- 
son be right in his opinion delivered in Campbell v. Bryant, 
cited above, and I think he is, when he declared that "The act 
being unconstitutional it is not a law — it confers no rights — it 
imposes no duties." Then I have no duty to perform. If I am 
right in considering this a judicial question, presented to me as 
a judge and not as an automaton, then I have simply discharged 
my duty in declaring the act unconstitutional, and if I am wrong 
then the propounders and authors of this law have their remedy 
by mandamus or otherwise, and the Supreme Court will neces- 
sarily have to pass upon the constitutionality of the act when 
they order an election under it. I do not think I should put the 
county to the expense or the people to the trouble of holding an 
election which may prove to be a vain and useless thing. 



